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In the sacred soil of his beloved mother, Virginia, precious with 
the dust of statesmen and patriots, of soldiers and scholars, of 
honor and eloquence, this learned, this loyal and this loving son was 
laid to rest; 

"White-souled, clean-handed, pure of heart." 

Harrisonburg, Va. John T. Harris. 



ACKNOWLEDGMENT OP A DEBT IN A DEED OP TRUST 

AS A NEW PROMISE, REPELLING THE STATUTE 

OP LIMITATIONS. 



It is proposed in this paper to discuss the single question 
whether the acknowledgment of a certain sum as an existing legal 
liability , in an ordinary deed of trust for the benefit of creditors, 
constitutes a new promise under Virginia Code, section 2922, to re- 
pel the bar of the statute of limitations. 

It is supposed that the preamble of the deed recites the debtor's 
desire to pay his debts so far as he is able; that the property is 
conveyed to a trustee to be disposed of by him, and the proceeds 
applied to the payment of the debts in the order set out in the 
schedule; that the deed contains no release clause; that suit is 
brought upon the original promise within five years from the date 
of the deed, and, in answer to a plea of the statute of limitations, 
the acknowledgment is pleaded and shown. 

Whether a debt barred by the statute of limitations at the date of 
the deed would be revived, or whether the new promise is under seal 
or not, are questions that the limits of this paper forbid to be dis- 
cussed here. 

The words of the statute, 1 after providing that suit may be 
brought either on the original cause of action or on the new promise, 
are: 

"An acknowledgment in writing as aforesaid, from which a promise of pay- 
ment may be implied, shall be deemed to be such promise in the meaning of tnis 
section." 

This clause, in its present wording, first appears in the Code of 
1849, and is the codification of an act passed in 1838. 2 

It is too well settled to need citation of authority that the re- 

» Virginia Code, section 2922. « Acts 1838, p. 73. 
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quirement that the promise be in writing does not alter the legal 
construction to be put upon the acknowledgment. Now the word 
"implied" when used with reference to contracts has a well under- 
stood and distinct meaning in the law. So used it is not synony- 
mous with "infer," which is subjective — the result of a process of 
reasoning. The legal implication is objective — a component part 
of the thing itself. If one sees A overseeing B working in A's 
garden, he may very naturally and justly "infer" that A had 
promised to pay B for his work, but such an inference, however 
natural and just, may be very erroneous and nothing may be fur- 
ther from A's intention. The implied contract, however, which in 
this case the law raises, does not depend upon the actual state of 
A's mind, but imputes or raises by presumption, as a matter of 
justice, a promise of payment. 

Black's Law Dictionary gives as the meaning of "implied," "in- 
ferred by law as a matter of reason and justice." The Century 
Dictionary, under the heading "Contract — Implied," says, "A con- 
tract which the law imputes or raises by presumption, by reason of 
some value or service rendered, and because common justice re- 
quires the party to be treated as if he had agreed." Bouvier's de- 
finition of "Implied Contract" is "Dictated by justice and . pre- 
sumed by law." All of these authorities seem to emphasize the 
entire independence of the actual intention. An implied contract 
is a presumption of law, not one of fact. It is reasonable to pre- 
sume that the legislature used the word implied in its full legal 
significance, and an acknowledgment from which a promise may 
be implied means one from which a promise may be implied by law, 
rather than merely one from which a promise may be inferred as a 
matter of fact. 

It is believed that in the majority of cases of implied contract, 
implied assumpsit, etc., the promise or agreement is presumed by 
law rather than by any rule of construction inferred to be the actual 
intent of the defendant. It would seem therefore that an acknow- 
ledgment of a debt from which a promise of payment may be 
implied need not show an intention to contract or promise to pay. 
If the debt be acknowledged as due and owing, the law, independent 
of the actual intention of the debtor, and, indeed, adverse to that 
intention, will presume an intention to pay and a promise to pay, 
unless there is something connected with the acknowledgment to 
rebut, not an intention to promise, but an intention to pay. 
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In the case under discussion we have a clear and explicit acknow- 
ledgment, made within five years before the suit is brought, that 
the defendant is justly and legally liable to the plaintiff for a 
certain number of dollars and cents. All of the evils designed to 
be remedied by the statute are absent. Proof of payment or set-off 
is confined to the period between the making of the acknowledg- 
ment and the suit. The justice and legality of the claim are ad- 
mitted. Moreover the debtor shows an entire willingness to pay 
the debt. Indeed the acknowledgment is made for the purpose of 
paying it in part or -wholly, and part payment is the best of all 
acknowledgments, and though not of itself a promise it furnishes 
good ground for implying a promise and shows indubitably an in- 
tention to pay. The legal liability to fulfil a legal obligation in- 
evitably follows, as a matter of law, an explicit acknowledgment 
of such obligation, and, to avoid this result, which flows from the 
morality of the law, it would seem that something more than 
argument that no actual promise was intended, is necessary. 

It is admitted that a clear and explicit acknowledgment of a 
debt may be made without a promise to pay being implied e. g., 
where a debtor on the face of the acknowledgment disclaims an 
intention to prolong or revive his liability; or an acknowledgment 
contained in a schedule of debts in bankruptcy, where the object of 
the admission is to be discharged of the obligation ; or where a deed 
of trust for the benefit of creditors contains a release clause, pro- 
viding that the creditors who take under the deed shall release all 
further claim against the debtor, even if the offer be not accepted ; 
or where, as in ordinary deeds of trust to secure loans, the parties 
in one transaction put tho promise to pay in a bond or note and 
the debt is acknowledged in the deed only to identify it as the debt 
secured. But unless the intention to pay is negatived by some such 
act or circumstances the promise is raised by implication of law as 
a matter of justice and right. 

It may be urged that since an assignment for the benefit of 
creditors is being made with a diverse intention and for the pur- 
pose of dedicating certain property to the payment of debts, an 
acknowledgment therein of a debt will not operate to increase, pro- 
long or revive the personal liability of the grantor. This may well 
be argued to show that the debtor did not intend to make an actual 
promise, but, as the writing admits the justice and the existence of 
the debt and shows an intention to pay, the fact that its special pur- 
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pose is to carry out in whole or in part that intention, does not 
rebut the legal implication of the promise to pay. It may be un- 
satisfactory proof of the actual intention of the grantor to increase, 
prolong or revive his personal liability, but is it not all sufficient to 
raise the legal presumption which springs from the law's idea of 
right, which from an acknowledgment of an obligation presumes a 
promise to fulfil it ? The thief or finder of money or property who 
secretly disposes of the same certainly has no intention to create 
any liability upon himself to pay a fair valuation for the same, nor 
can such a promise be inferred, yet an implied promise to reimburse 
the owner is inexorably raised by the law. It is the failure of the 
courts sometimes to make this distinction between the implication 
of law arising from an acknowledgment of a debt, and the actual 
intention of" the debtor, that has placed in the reports many dicta 
adverse to the theory of the statute advanced in this paper. 

No decision directly in point is to be found in the Virginia re- 
ports, and only one in the decisions of the United States Supreme 
Court. It happens that that case arose under the laws of Virginia, 
and the opinion is by Chief Justice Marshall. 3 

The evidence, as stated in the bill of exceptions, was proof of 
the debt and its non-payment, and "a paper signed and sealed by 
the defendant on the 15th of July, 1804, reciting that the plaintiff 
and others had become his sureties for a large debt due to Mr. John 
Foster, and having become accountable, had paid the debt, and he, 
the defendant, being desirous to secure them as far as he could, 
assigned to Thomas Vowell, one of his sureties, certain bonds in 
trust to collect the money and distribute it equally among them." 

The great Chief Justice apparently deeming the decision so 
clearly right as to need no argument or authorities to support it, 
held : 

"The court is also of the opinion that the recital in the deed is sufficient 
to take the ease out of the statute of limitations. Although the court is 
not willing to extend the effect of casual or accidental expressions farther 
than it has been, to take a case out of that statute, and although the court 
might be of opinion that the cases on that point have gone too far, yet this 
this is not a casual or incautious expression: the deed admits the debt to 
be due on the 15th of July, 1804, and five years had not afterwards elapsed 
before the suit was brought." 

Although there is no Virginia decision directly in point, there 

» King v. Eiddle, 7 Cranch, 168. 
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are many dicta to be found in our reports which appear adverse to 
the view of the law herein taken. It is proposed to briefly review 
such cases and also to review several decisions of the United States 
Supreme Court which seem to support them : 

Bell v. Crawford 4, was decided upon the question whether a 
"promise to settle" repelled the bar of the statute, and the court 
held such a promise to be too uncertain and indefinite. 

Aylett v. Robinson 5 and Sutton v. Burruss" were both decided on 
the ground that the acknowledgments were uncertain and in- 
definite. 

Wolf v. Violet? apparently seems to have been decided upon the 
very question discussed in this paper, but a slight inquiry into the 
facts of that case shows that it really was not a case coming under 
the provision of the statute dealing with new promises. The 
parties, by a contemporaneous agreement, placed their promise to 
pay in certain notes and in a deed of trust given to secure said 
notes; the debt was of course mentioned and acknowledged. Suit 
was brought eight years after the maturity of the notes, and thir- 
teen years after the date of the deed. The court well says that the 
giving of the deed of trust did not convert a simple contract debt 
into a specialty. This acknowledgment was not a new promise; 
at the date of the deed the notes containing the promise were not 
due and the promise was of course unbroken. The promises, if 
there was a promise implied from the acknowledgment, were con- 
temporaneous. The fundamental differences between the case 
stated in this article and the case of Wolf v. Violett, prevent the 
latter from being held as authority for the proposition that an 
acknowledgment of a certain sum as due and owing, in a deed of 
trust for the benefit of creditors, is not an acknowledgment of a 
debt from which a promise of payment may be implied. 

Bell v. Morrison* is a leading case on the statute of limitations 
and is often cited and quoted from in the Virginia decisions on the 
subject. This was a case involving the construction of the Ken- 
tucky statute, and the court follows the policy of the courts of that 
State which had adopted the English view, and held that the im- 
plied promise must be such as would naturally and irresistibly be 
implied. Such cannot be said to be the policy of the Virginia law. 
The authority of the case is further weakened by the circumstance 

*8Gratt.llO. '78Va.57. 

s 9 Leigh, 45. »1 Peters, 351, 7 L. C. P. 174. 

« 9 Leigh, 381. 
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that the decision rested on the fact that the admission relied on was 
only the acknowledgment of the existence of an unliquidated ac- 
count on which something was due the plaintiff, but no specific 
balance admitted and no document produced to show what the de- 
fendant understood the balance to be. 

Shepherd v. Thompson 9 is another case abounding in dicta ap- 
parently adverse to the theory of the law herein contended for, 
although the court cites without disapproval Chief Justice Mar- 
shall's opinion in King v. Riddle, 19 and the decision expressly rests 
upon the fact that there was no promise by the defendant personally 
to pay the debt, and no mention or acknowledgment of it as an ex- 
isting liability. 

The following citations from the decisions of various State 
courts support the proposition that an acknowledgment in a deed 
of trust for the benefit of creditors, of a certain sum as a due and 
existing legal liability, in an acknowledgment from which a 
promise of payment may be implied: 

A transfer of property as security for a pre-existing debt is a 
direct acknowledgment of the debt from which a promise to pay 
is reasonably deducible. 11 

Whether the revival of a debt by an assignment for the benefit of 
creditors, and schedule in which the debt is set out, is held to be by 
way of admission or new promise, an action is barred by the lapse 
of the statutory period after the making of the assignment. 12 

A deed of trust was executed to secure the payment of a note due 
December 1, 187G, and a chattel mortgage was executed August 1, 
1878, to secure the payment of another note due October 1, 1878, 
and as additional security for the first note. Suit was brought to 
foreclose both October 3, 1885. It was held that the first note was 
barred, the statute having begun to run against it from the date of 
the acknowledgment of the indebtedness in the chattel mortgage. 13 

An assignment of property by a debtor to his creditor, by a 
sealed instrument, to be disposed of, and the proceeds devoted to the 
payment of a debt due, the residue to be reassigned to the debtor, 
can have no more effect than any other instrument by reason of its 
being under seal; and as a mere acknowledgment of a debt, it 

» 122 U. S. 231, 30 L. C. P. 1156. " Van Patten v.Bredow (la.), 39 N.W. 907. 

•o Supra. 13 Market v. Plant (Miss.), 1 South. 250. 

» In Re Souder's Estate (Pa.), 32 Atl. 418. 
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stands, as such acknowledgment for the term of six years, and not 
for seventeen years as in case of obligations under seal. 14 

Defendant in 1886 'assigned plaintiff a life insurance policy to 
secure his notes, and regularly thereafter paid the premiums, send- 
ing the receipts to plaintiff annually. Held, That giving the 
security renewed the debt for six years, and the sending of the re- 
newal certificates had the same effect, and was an unequivocal 
acknowledgment of the debt and promise to pay it. 15 

See also additional cases cited in the foot note. 16 

It is submitted that the true view of the statute of limitations 
is to consider it as a remedial statute designed to protect parties 
from the evils of stale demands, proof of payment or other de- 
fences to which it would be difficult and often impossible to obtain 
by reason of the lapse of time. To afford this just protection the 
statute should be liberally construed, and to that extent is a statute 
of repose. But where the debtor himself dispenses with all need 
of proof of remote matters and by his own acknowledgment avoids 
all the evils from which the statute was designed to protect him, 
and confesses the debt without seeking to avoid the legal effect of 
his admission, to construe the statute so as to protect him is scarcely 
waranted by the Virginia statute. Doubtless the framers of our 
law were familiar with Marshall's opinion in King v. Riddle, and 
the wording of the statute seems to adopt his views rather than 
overrule them. The Virginia statute expressly keeps alive the 
original debt and may well be said to be a law affecting the remedy 
rather than the right itself, a law of evidence rather than one of 
contract. 

The view nereinbefore expressed, that the intent required by the 
statute to appear from the acknowledgment is an intention to pay 
and not necessarily an intention to promise, and that such intention 
is implied by law rather than inferred from facts, is strikingly 
confirmed by the decision of the Virginia Court in Diuguid v. 
Schoolfield. 17 

In that ease a surviving partner, who had assumed the debts of 
the firm, in order to obtain credit for such liabilities, in a suit to 
settle the partnership accounts, set out in his deposition the 

I* Tolle's Appeal (Conn.), 9 Atl. 402. » Miller v. Magee (N. Y.), 2 N. Y. S. 156. 

w Freeman v. Walker, 67 111. App. 309 ; Whiteman v. McKarland, 68 Id. 295 ; Drury 
v. Henderson, 36 Id. 521 ; Custy v. Dplan (Mass.), 34 N. E. 360 : Miller v. Magee, 2 N. Y. 
Supp. 156. 

i'32Gratt.803. 
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plaintiff's debt as a partnership debt for which he was then liable. 
"This is a just claim now against the firm" is the gist of the ac- 
knowledgment. No promise is made, the creditor being in no 
manner connected with the suit, and no surrender of the possible 
right to avoid payment of the debt by pleading the statute of limita- 
tions, should the creditor neglect to have the debt renewed or get 
judgment. The whole case rests solely on the naked acknowledg- 
ment of a present subsisting liability. No actual intention to 
promise, no intention to increase, prolong or revive the personal 
liability of the debtor can be inferred. The elements of an actual 
contract, express or by natural implication, are conspicuous by 
their absence. Yet the court held that the acknowledgment was 
such as would raise an implied promise and the bar of the statute 
was repelled — a conclusion justified by morals, by logic, and by a 
technical legal construction of the law and the acknowledgment 
in question. 
Lynchburg, Va. H. A. Minor, Je. 



